Elder Abuse

Punitive damages for institutional
elder abuse
By Lesley Ann Clement, Daniel U. Smith, and Valerie T. McGinty

hen Joan Boice entered an assisted living facility owned by
Emeritus Corporation, she had
a life expectancy of three to five years. Yet
five months later she was dead.
Although the immediate cause of death
was multiple pressure ulcers, the ultimate cause of death was the corporation’s
deliberate policy of boosting profits by
understaffing, by failing to train staff, by
admitting higher-paying high-acuity residents whose needs overwhelmed the staff,
and by refusing to transfer residents like
Joan Boice with critical medical needs.
The ensuing wrongful death lawsuit,
Boice v. Emeritus Corp. (Sacramento Sup.
Ct. No. 34-2009-00063714), showed egregious elder abuse depicted in a Frontline PBS
television special: “Life and Death in Assisted Living.” http://www.pbs.org/wgbh/
frontline/film/lifeanddeathinassistedliving/.
The jury awarded $3,875,000 for Joan
Boice’s pain and suffering (reduced after
trial to $250,000 under Welf. & Inst. Code
§ 15657), wrongful death damages of
$250,000, and multi-millions in punitive

damages. The corporation’s new trial
motion claiming excessive damages was
denied by the trial judge, Hon. Judy Holzer
Hersher. On appeal, the case settled for a
confidential amount.
This article describes the evidence and
legal principles that will allow a trial judge
to uphold a substantial punitive award.
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Profit-driven practices cause elder
abuse
The fatal abuse of Mrs. Boice resulted
from the company’s four profit-boosting
practices: (1) understaffing; (2) failing to
train staff; (3) admitting high-acuity residents whose needs outstripped the staff’s
capabilities; and (4) refusing to transfer
residents with medical needs.
Understaffing warrants punitive
damages
Understaffing violates the legal requirement to have staff “at all times” “sufficient
in numbers, and competent to provide the

services necessary to meet resident needs.”
(22 Cal. Code Regs. [CCR] § 87411(a).)
Due to inadequate staffing, Mrs. Boice,
who was bedridden, was not turned regularly to prevent pressure ulcers, and when
the pressure ulcers manifested they were
not treated.
In other cases where deliberate understaffing has foreseeably killed an elderly
resident, appellate courts have approved
punitive awards exceeding $20 million.
For example, where an elderly nursing
home resident died from dehydration
caused by understaffing of which the
defendant was aware, a punitive award
of $32 million was upheld. (Manor Care,
Inc. v. Douglas (W.Va. 2014) 763 S.E.2d
73.) The punitive award was 7 times the
$4.6 million compensatory award. The
nursing home operators had known of
the understaffing and the risk, based on
complaints from staff, residents, and
families, and from state surveys.
Similarly, where a nursing home resident died from severe malnutrition and
dehydration caused by understaffing, a
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“[T]he only
way out of this
Emeritus facility
was going to be in
a coffin, and that
was for financial
reasons.”
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compensatory award of $5 million and
a punitive award of $21 million were
upheld. (Advocat, Inc. v. Sauer (Ark.
2003) 111 S.W.3d 346.) The court cited
the defendant’s deliberate understaffing to boost profits, stating the facility
was “short-staffed” “due to a shift in
corporate philosophy that placed profits
over proper patient care ....” (Id. at 44,
emphasis added.)
Inadequate training
The company also failed to provide legally required training to render the staff
“competent ... to meet resident needs.” (22
CCR § 87411(a).) The required training
includes (1) first aid, (2) caring for residents’ physical limitations and (3) caring
for dementia. (22 CCR § 87411(c)(1) [first
aid]; § 87411(c); § 87707(a)(1)(B) [training on physical limitations and dementia].)
California also requires that a resident
with a Stage I or II pressure sore or a
healing wound “receive care from an appropriately skilled professional,” meaning
“an individual that has training and is
licensed to perform the necessary medical
procedures.” (22 CCR §§ 87101, 87612.)
But the Emeritus staff never received any
training in how to prevent, recognize, and
treat pressure sores, or when to call in a
nurse or doctor.
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Over-admitting – “heads in the
beds”
To increase occupancy (and thus drive
profits), the company urged staff to put
“heads in the beds.” Sales to fill the building was the highest priority. Corporate
conference calls focused only on “increasing occupancy” and “the urgency of sales.”
Also, the company boosted profits by
intentionally admitting residents who required an “increas[ing] the level of care”
for which the company could charge more,
but which the company could not provide.
One company mantra was “no barriers
to sales,” meaning that legal impediments
to admitting ineligible applicants were
ignored. As the trial judge found, the
company “exhorted” its staff “to accept
persons ... when they should not have accepted them due to their physical and/or
mental condition and the lack of adequate
staffing to care for them.”
The company admitted ineligible, highacuity residents by omitting the functional
assessment required by state law. (22
CCR § 87456(a)(2).) Thus, the company
failed to determine if a potential resident
was bedridden, which requires two staff
members to assist the transfer in and out of
bed. “Bedridden” is a forbidden condition
for an assisted living facility that does not
get an exception from Community Care

Licensing. (22 CCR § 87455.) For Joan
Boice, this exception was never sought.
The company also failed to determine
whether potential residents were ineligible
because of their need for assistance with all
activities of daily living – bathing, dressing,
toileting, eating, walking – or had stage III
or IV pressure sores. (2 CCR § 87615.)
The company either failed to obtain the
required doctor assessment (“602 form”),
or urged families to have doctors conceal
the truth by writing on the 602 form “mild
cognitive impairment” instead of “dementia.” The “no barriers to sales” campaign
meant ignoring doctors’ diagnoses to avoid
losing a sale when the facility could not
provide the required level of care.
Finally, if applicants with dementia
“couldn’t afford” the Memory Care Unit,
the company put them “on the assisted
living side” just to get them “into the
building.”
Preventing medical transfers –
“close the back door”
To boost profits, the company told staff
to “close the back door” by unlawfully
refusing to transfer residents whose medical needs the facility could not meet. The
company’s head nurse instructed “nurses
to come up with initiatives or plans Y to
prevent residents from moving out of the
facilities,” so as to “close the back door.”
This policy prioritized profits over the
residents’ health and safety. As the trial
judge noted, “defendant exhorted its staff
to maintain residents as long as possible
to maintain ‘heads in the beds,’ rather than
transfer them ... to appropriate facilities.”
“[T]he only way out of this Emeritus facility was going to be in a coffin, and that
was for financial reasons.”
When Joan Boice developed stage III
pressure sores, the facility, instead of
transferring her for medical treatment,
recommended Hospice care as “a way
that we can keep her here” – i.e., a way
to “close the back door” and keep her
monthly payments flowing until she died.
Evidence of elder abuse also
supports punitive damages
The evidence that proves elder abuse also
supports punitive damages.
The Elder Abuse Act allows recovery for “oppression, fraud, or malice.”
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Specifically, the Act requires a plaintiff
to present “clear and convincing evidence
that a defendant is liable for ... neglect
as defined in Section 15610.57, and that
the defendant has been guilty of recklessness, oppression, fraud, or malice
in the commission of this abuse.” (Welf.
& Inst. Code § 15657; emphasis added.)
“Neglect” under section 15657 embraces
more than negligence: “[I]f the neglect
is ‘reckless[],’ or done with ‘oppression,
fraud or malice,’ then the action falls
within the scope of section 15657 and as
such cannot be considered simply ‘based
on ... professional negligence’ within
the meaning of section 15657.2, which
excludes ‘professional negligence.’”
(Delaney v. Baker (1999) 20 Cal.4th 23,
35.) “[T]he Elder Abuse Act’s goal was to
provide heightened remedies for ... ‘acts of
egregious abuse’ against elder and dependent adults .... That only these egregious
acts were intended to be sanctioned under
section 15657 is further underscored by
the fact that the statute requires liability
to be proved by a heightened ‘clear and
convincing evidence’ standard.” (Id. at 35,
emphasis added.)
Section 15610.57 defines “neglect” as:
“(1) Failure to assist in personal hygiene,
or in the provision of food, clothing, or
shelter. (2) Failure to provide medical care
for physical and mental health needs. (3)
Failure to protect from health and safety
hazards. (4) Failure to prevent malnutrition
or dehydration.”
To support punitive damages for elder
abuse as defined above, the verdict form
should require a finding that the foregoing
misconduct occurred with defendant’s
“advance knowledge” or was “authorized,
adopted, approved or ratified,” or that the
defendant committed the misconduct with
“oppression, fraud or malice.” Also, the
verdict should allow a finding that “an
employee, officer, director, or a managing
agent acted with ... malice, oppression or
fraud.”
Because negligence does not support
punitive damages, you should not allege
negligence or ask for a jury finding of
negligence in seeking punitive damages.
Judges determine only the
highest constitutional award
The following rules limit judicial power to
reduce the jury’s punitive damage award.
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A judge’s task in reviewing a punitive
damages award “is only to find a level
higher than which an award may not go; it
is not to find the ‘right’ level in the court’s
own view.” (Simon v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1188,
emphasis added.) “The “[]judicial function
is to police a range, not a point [citation].”
(Id. at 1183.)
The punitive award should be sufficiently large to “further a State’s legitimate
interest in punishing unlawful conduct
and deterring its repetition.” (Id. at 1185,
quoting State Farm Mutual Automobile
Ins. Co. v. Campbell (2003) 538 U.S. 408,
416, emphasis added.) The level of punitive damages must “vindicate the state’s
legitimate interests in deterring conduct
harmful to state residents.” (Simon, supra,
at 1159.) Punitive damages must “provide
a meaningful deterrent against corporate
misconduct.” (Id. at 1186, citation omitted,
emphasis added.)
Because the “quintessence of punitive
damages is to deter future misconduct by
the defendant,” the court may not reduce
the award if a smaller award would not
adequately punish defendant and deter
other companies of similar wealth. (Adams
v. Murakami (1991) 54 Cal.3d 105, 110.)
“The public’s goal is to punish wrongdoing
and thereby to protect itself from future
misconduct, either by the same defendant
or other potential wrongdoers.” (Ibid.,
emphasis added.)
California courts need not follow limits
imposed by courts in other jurisdictions.
“[E]ach State may make its own reasoned
judgment about what conduct is permitted
or proscribed within its borders, and each
State alone can determine what measure
of punishment, if any, to impose on a defendant who acts within its jurisdiction.”
(Boeken v. Philip Morris Inc. (2005) 127
Cal.App.4th 1640, 1697.)
The corporation’s wealth
“[T]he defendant’s financial condition is
an essential factor in fixing an amount that
is sufficient to serve these goals without
exceeding the necessary level of punishment.” (Simon v. San Paolo U.S. Holding
Co., Inc. (2005) 35 Cal.4th 1159, 1185,
emphasis added.)
“‘[T]he function of deterrence ... will not
be served if the wealth of the defendant
allows him to absorb the award with little

or no discomfort.’ [Citation.] ‘[P]unitive
damage awards should not be a routine cost
of doing business that an industry can simply pass on to its customers through price
increases, while continuing the conduct the
law proscribes.’” (Simon v. San Paolo U.S.
Holding Co., Inc. (2005) 35 Cal.4th 1159,
1185, citations omitted, emphasis added.)
The wealth of a national corporation
may be considered without violating the
prohibition against punishing the defendant for its out-of-state conduct. (BuellWilson v. Ford Motor Co. (2006) 141
Cal.App.4th 525, 566 (vacated on other
grounds in Ford Motor Co. v. BuellWilson
(2007) 550 U.S. 931).)
Reprehensibility
Under State Farm, a punitive award rests
on three factors: (1) reprehensibility; (2)
ratio of the punitive award to the plaintiff’s harm and to potential harm; and (3)
comparable penalties.
The “most important” factor is the “degree of reprehensibility of the defendant’s
conduct.” (State Farm, supra, 538 U.S. at
419.) “[T]he more reprehensible the act,
the greater the appropriate punishment,
assuming all other factors are equal.”
(Boeken v. Philip Morris, Inc. (2005)
127 Cal.App.4th 1640, 1700, cert. denied
(2006) 126 S.Ct. 1567.)
Reprehensibility rests on five elements:
“the harm caused was physical as opposed
to economic; the tortious conduct evinced
an indifference to or a reckless disregard
of the health or safety of others; the target
of the conduct had financial vulnerability;
the conduct involved repeated actions or
was an isolated incident; and the harm was
the result of intentional malice, trickery,
or deceit, or mere accident.” (State Farm,
supra, 538 U.S. at 419.) All of these elements of reprehensibility are present in
profit-driven elder abuse.
Harm inflicted by the corporation on
other elderly residents is admissible to
prove reprehensibility. “Evidence of actual
harm to nonparties can help to show that
the conduct that harmed the plaintiff also
posed a substantial risk of harm to the
general public, and so was particularly
reprehensible ....” (Philip Morris USA
v. Williams (2007) 549 U.S. 346, 355.)
“[C]onduct that risks harm to many is
likely more reprehensible than conduct
that risks harm to only a few. And a jury
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consequently may take this fact into account in determining reprehensibility.”
(Id. at 357.)
Because “repeated misconduct is more
reprehensible than an individual instance
of malfeasance,” “a recidivist may be punished more severely than a first offender.”
(BMW, supra, at 577, 116 S.Ct. 1589.)
“[R]ecidivism increases the wrongfulness
of a defendant’s conduct and may justify
greater punishment.” (Johnson, supra, 35
Cal.4th at 1203.)
Evidence of other misconduct shows
the misconduct’s “scale and profitability
in determining the size of award that will
vindicate the state’s legitimate interests.”
(Id. at 1207-1208.) Misconduct harming
or potentially harming others supports “a
broader sanction for an affront to society
at large.” (Id. at 1205-1206.) Due process
does not require California juries and
courts to “ignore evidence of corporate
policies and practices and evaluate the
defendant’s harm to the plaintiff in isolation.” (Id. at 1207.) Even “out-of-state
transactions” may show “the degree of
reprehensibility of the defendant’s conduct.” (Id. at 1202-1203.)
Regarding the vulnerability of dependent elders, the Legislature has declared
that elders and dependent adults are “mentally or physically impaired” and thus are
“less able to protect themselves.” (Penal
Code § 368, subd. (a), emphasis added.)
The “vulnerability” factor was deemed
satisfied in Romo, where a defective automobile roof crushed during a rollover.
Romo approved a punitive award because
the persons killed and injured “were financially vulnerable relative to defendant’s
financial resources.” (Romo, supra, 113
Cal.App.4th at 755.)
The ratio is not rigid
State Farm said “there are no rigid benchmarks that a punitive damages award
may not surpass.” (State Farm, at 425.)
State Farm contemplated that some punitive awards exceeding single digit ratios
could satisfy due process: “in practice,
few awards exceeding a single digit ratio
between punitive and compensatory damages, to a significant degree, will satisfy
due process.” (Id. at 425; Simon, 35 Cal.4th
at 1182, fn. 7; 1183.)
Moreover, the ratio is not rigid because
the size of the highest constitutional
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punitive award is fact-dependent. The
“precise award in any case, of course, must
be based upon the facts and circumstances
of the defendant’s conduct and the harm
to the plaintiff.” (State Farm, 538 U.S. at
p. 425, emphasis added; see also, Boeken,
127 Cal.App.4th at 1695-1696.)
The ratio rests on harm and
potential harm
In cases of institutional elder abuse, defendants argue that the ratio must rest, not
on the jury’s compensatory award for the
decedent’s pain and suffering, but on the
statutory limit of $250,000. (Welf. & Inst.
Code § 15657 [limiting noneconomic damages for harm to decedent to the $250,000
limit in Civ. Code § 3333.2].)

occurrence of Mrs. Neal’s death prior
to trial ..., we cannot allow the apparent
disproportion between recoverable compensatory damages and the total award as
reduced to lead us to nullify the award.”
(Id. at 929.)
Neal was followed in Romo v. Ford Motor Co. (2003) 113 Cal.App.4th 738, which
also compared the punitive award to the
harm to plaintiffs and to their decedents.
Because Romo was a wrongful death case,
the noneconomic harm to the decedents
could not be compensated. (Code Civ.
Proc. § 377.34.) Accordingly, Romo ruled
that the ratio of punitive damages to the
compensatory award “has less weight in
the context of malicious conduct causing
death.” (Romo, supra, at 761, emphasis
added.) “[G]iven the unique nature of

Romo said that in wrongful death cases, where the harm
suffered by the deceased victim cannot be compensated,
the single-digit ratio would create the “unacceptable public
policy” that it is “cheaper to kill them.”
Yet in Boice, the trial judge rejected this
argument because decisions of the U.S.
Supreme Court and the California Supreme Court hold that a punitive award’s
reasonableness is determined – not by the
size of the compensatory award – but by
the harm or potential harm.
For example, in Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, the insured
was severely injured in an auto accident
caused by an uninsured motorist. Because
the insured died before judgment, there
could be no damage award for the decedent’s pain and suffering. (Id. at 920, fn.
3, citing Prob. Code 573; now Code Civ.
Proc. § 377.34.)
The insurer’s refusal to pay the full
$15,000 in uninsured motorist coverage led
to a bad faith judgment for $749,011.48.
This award was comprised of $9,573.65 in
compensatory damages and approximately
$740,000 in punitive damages.
The insurer argued on appeal that
$740,000 in punitive damages was excessive when compared to the compensatory award of $9,573. But the Supreme
Court disagreed, citing the insured’s uncompensated emotional distress as more
determinative than the statutorily limited
compensatory damages ($9,573.65). The
court said that, despite “the fortuitous

the compensatory damages arising under
section 377.34, the proportionality inquiry
must focus ... on the relationship of punitive damages to the harm to the deceased
victim, not merely to compensatory damages awarded.” (Id. at 761, emphasis
added.) “[T]he amount of such [punitive]
damages must ... take into account the
impact of death upon the decedent and the
loss of the decedent’s opportunity to live.”
(Id. at 760, fn. 12.)
Finally, Romo said that in wrongful
death cases, where the harm suffered by
the deceased victim cannot be compensated, the single-digit ratio would create
the “unacceptable public policy” that it
is “cheaper to kill them.” Accordingly,
in wrongful death cases, “a single-digit
multiplier does not necessarily form an
appropriate limitation upon a punitive
damages award.” (Id. at 761.)
In Simon, the California Supreme Court
discussed these rulings in Neal and Romo
with approval. (Simon, supra, 35 Cal.4th
at 1176.)
Recent decisions show that highly reprehensible conduct that creates fatal risks
supports large punitive awards with ratios
exceeding single digits. For example, a
$13.8 million punitive award (ratio 16:1)
was approved in Bullock, supra, 198 Cal.
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App.4th at 558-573. In Williams v. Philip
Morris Inc. (OR 2006) 127 P.3d 1165, the
Oregon Supreme Court upheld a judgment awarding compensatory damages
of $521,485.50 and punitive damages of
$79.5 million – citing reprehensibility
and comparable sanctions as overriding
the single-digit ratio guidepost entirely.
A $50 million punitive award (ratio 9:1)
was approved in Boeken, 127 Cal.App.4th
1640, 1700.
A punitive award may be higher because of potential harm to other dependent
adults. As State Farm said, the proper ratio
rests on the “disparity between actual or
potential harm suffered by the plaintiff and
the punitive damages award.” (State Farm,
123 S.Ct. at 1520, 1524 [discussing “the
ratio between harm, or potential harm,”
and “comparing actual and potential damages to the punitive award” quoting BMW,
517 U.S. at 575, 582, emphasis added];
see also Simon 35 Cal.4th at 1173; TXO
Production Corp. v. Alliance Resources
Corp. (1993) 509 U.S. 443, 460 [citing
“possible harm to other victims”]; and
id. at p. 484, dis. opn. of O’Connor, J. [“I

have no quarrel with the plurality that,
in the abstract, punitive damages may be
predicated on the potential but unrealized
harm to the victim”].)
California’s Supreme Court agrees that
“[a] potential injury” supports punitive
damages: “A potential injury that was
foreseeable from the defendant’s conduct
... is properly considered because a tortfeasor had notice of the likelihood of such an
injury.” (Simon, supra, 35 Cal.4th at 1177,
citation omitted, emphasis added.)
Simon cited with approval several decisions that “considered ... potential harm as
part of the predicate for a punitive damages
award”: In re the Exxon Valdez (D.Alaska
2004) 296 F.Supp.2d 1071, 1103 (if tanker
had backed off reef, more oil could have
spilled, causing “immense and incalculable” additional harm); Southern Union
Co. v. Southwest Gas Corp. (D. Ariz. 2003)
281 F.Supp.2d 1090, 1099-1105 (“potential” “lost profits” may justify large punitive damages award); Parrish v. Sollecito
(S.D.N.Y. 2003) 280 F.Supp.2d 145, 163
(potential emotional distress from illegal
discrimination and retaliation increases
reprehensibility); Craig v. Holsey (Ga.
2003) 590 S.E.2d 742, 744, 748 (though
plaintiff suffered just $8,800 in compensatory damages, she “could have died as
a result of [defendant’s] driving under
the influence”); In re New Orleans Train
Car Leakage Fire Litigation (La.Ct.App.
2001) 795 So.2d 364, 386 (large punitive
damages award justified by potential risk
that leaking flammable gas car would
explode, destroying “whole city blocks
of a residential area”). (Simon, 35 Cal.4th
at 1174, fn. 3.)
Comparable penalties
Institutions and defendants in elder abuse
cases will argue for a reduction in punitive
damages on the ground that California’s
administrative penalty for a violation
resulting in “death” is $150, and that repeated violations warrant a misdemeanor
fine of just $1,000. (22 CCR § 87761 subd.
(c)(1) [penalty of $150 per day where a
“deficiency” causes a death]; Health &
Saf. Code §§ 1569.40, subd. (a) [maximum
penalty of $1,000 and one year in jail], and
1569.49, subd. (b) [repeated violations
carry penalty of civil penalty of $1,000
and $100 per day until the deficiency is
corrected].)
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This argument is erroneous and should
be rejected for two reasons.
First, civil penalties ranging from $150
to $1,000 are not apt penalties for intentional understaffing that foreseeably
caused a resident’s death. Courts have
discretion to reject proferred civil penalties
where (as here) they are not “comparable
in a meaningful way to the misconduct at
issue ....” (Bullock v. Philip Morris USA,
Inc. (2011) 198 Cal.App.4th 543, 570.)
Second, under Penal Code section
368(b), neglect causing the death of a
dependent elder supports a prison sentence of 11 years, and the criminal charge
for corporate misconduct that causes a
death is “involuntary manslaughter.”
(Romo v. Ford Motor Co. (2003) 113
Cal.App.4th 738.) The penalty for involuntary manslaughter is two to four
years in prison. (Penal Code § 193, subd.
(b).) Romo approved a punitive award
of $23,723,287 because “[w]illful and
conscious disregard of danger resulting in
loss of life can constitute involuntary manslaughter.” (Id. at 762, emphasis added.)
Similarly, the Oregon Supreme Court in
Williams v. Philip Morris Inc. (OR 2006)
127 P.3d 1165, cited the criminal penalty
for manslaughter as putting Philip Morris
on notice of the state’s serious concern
over misconduct that causes the death of
a consumer. Accordingly, the Oregon court
upheld a $79.5 million punitive award for
causing the death of a smoker by citing
the “severe criminal sanctions” for manslaughter (up to 10 years in prison and a
fine of up to $250,000) as “support[ing] a
very significant punitive damage award.”
(Id. at 1179.)
Finally, the Utah Supreme Court has described “the quest to reliably position any
misconduct within the ranks of criminal
or civil wrongdoing based on penalties
affixed by a legislature” as “quixotic.”
(Campbell v. State Farm Mut. Auto. Ins.
Co. (Utah 2004) 98 P.3d 409, 419.) That
court noted that a $10,000 fine is the
maximum fine in Utah for committing a
first degree felony, Utah’s “most serious”
crime. Campbell then ruled that a $9 million punitive award “is amply supported
by the $10,000 civil penalty.” (Campbell,
supra, 98 P.3d at 419, emphasis added.)
In sum, profit-driven institutional elder
abuse warrants a substantial punitive damage award, even exceeding a single-digit
ratio to the compensatory award.
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